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THE  FLOGGING  OF  VAGRANTS 

I. 

Who  and  what  is  a  "  vagrant,"  within  the  meaning  of 
the  Act  ?  With  more  or  less  accuracy  the  person  who  is 
proceeded  against  under  the  so-called  Vagrant  Act  of 
to-day,  which  was  passed  in  the  reign  of  George  IV.,  1824, 
has  been  described  by  an  observant  writer  in  the  Law 
Times  as  "  an  old,  worn-out  tramp,  who  has  been  convicted 
of  begging  or  sleeping  in  the  open  air.  We  fear,"  added 
the  writer,  "  that  he  is  sometimes  a  genuine  labourer,  who 
has  failed  in  the  effort  to  provide  himself  with  work."  If 
we  turn  to  this  Georgian  Act,  which  is,  from  a  humani- 
tarian point  of  view,  about  as  obnoxious  and  dangerous  a 
measure*  as  there  is  to  be  found  in  the  English  Statute 
Book,  we  learn  that  vagrants  are  classed  into  three  orders, 
and  described  by  indefinite  and  misleading  titles,  which 
embrace:  (1)  The  "  idle  and  disorderly  person  ";  (2)  "rogues 
and  vagabonds";  and  (3),  "incorrigible  rogues. "f  This 

*  Any  person  may  apprehend,  without  a  warrant,  anyone  found 
offending  against  this  Act,  and  magistrates  have  power,  upon  informa- 
tion received  on  oath,  to  authorise  any  person  to  enter  at  any  time 
houses  kept  for  the  lodging  of  travellers,  if  there  is  a  reasonable 
suspicion  that  a  vagrant  is  being  harboured  or  concealed  in  any  house, 
for  the  purpose  of  apprehending  any  such  offender. 

t  An  offence  as  to  which  magistrates  at  Quarter  Sessions  exercise 
exclusive  criminal  jurisdiction.  "Incorrigible  rogues"  cannot  be  dealt 
with  at  Assizes,  as  the  general  authority  given  by  the  Commission  of 
gaol  delivery  to  Judges  of  Assize  confers  no  jurisdiction  over  persons 
directed  by  statute  to  be  dealt  with  by  the  Court  of  General  or 
Quarter  Sessions. — Stone's  "Justices  Manual.'3 
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" famous"  classification  took  place  in  the  time  of 
George  II. ;  but  now,  such  is  its  ambiguity,  the  "  offences  " 
which  can  be  brought  within  one  or  the  other  of  these 
three  divisions  are  almost  without  end.  A  pedlar,  for 
instance,  is  only  a  vagrant  in  the  same  sense  that  a  com- 
mercial traveller  or  an  inspector  of  schools  is  a  vagrant. 
Travelling  from  place  to  place  is  as  much  a  part  of  his 
occupation  as  if  he  were  an  engine-driver  or  a  sailor. 

With  regard  to  the  "  incorrigible  rogue,"  here,  again,  we 
have  a  definition  by  an  authority  who  says  that  "  from 
earliest  observation  of  some  county  magistrates  and  their 
ways,  I  know  that  the  '  incorrigible  rogue '  is  generally  an 
old*  man  who  has,  in  his  youth,  set  the  Game  Laws  at 
defiance,  and  has  become  a  wanderer  and  a  vagabond  on 
the  country-side."  But  really  it  is  difficult  to  divine  why 
the  "  incorrigible  rogue  "  is  so  styled.  The  vagrancy  laws 
provide  for  the  trial  and  conviction  of  this  class  of  offender 
by  magistrates  sitting  in  summary  jurisdiction  at  Petty 
Sessions,  who  may  send  a  person  to  gaol  as  an  "  idle  and 
disorderly  person  "for  a  term  not  exceeding  a  month ; 
that  on  a  second  conviction,  with  some  additions  to  the 
circumstances  upon  which  I  need  not  enter  at  this 
moment,  the  magistrates  at  Petty  Sessions  may  send  him 
to  gaol  as  a  "  rogue  and  vagabond  "for  a  period  not 
exceeding  three  months ;  and  that  on  a  third  conviction, 
and  in  some  additional  cases,  the  magistrates  at  Petty 
Sessions  may  order  that  he  be  kept  in  gaol  at  hard  labour 
as  an  "incorrigible  rogue"  until  the  next  meeting  of  the 
Court  of  General  or  Quarter  Sessions,  there  to  be  further 
sentenced  if  the  Court  should  so  decide.  At  Quarter 
Sessions  the  prisoner  may,  after  a  rather  perfunctory 
inquiry  "  into  the  circumstances  of  the  case,"  be  ordered 
a  further  twelve  months'  imprisonment  with  hard  labour— 
with  or  without  flogging — but  the  conviction  is  at  the 
Petty  Sessions.  The  statute  does  not  give  Quarter 
Sessions  the  option  of  awarding  a  fine,  liberation  on  bail, 
or  even  simple  imprisonment,  and  they  are  bound  by  the 
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conviction  of  the  magistrates  in  Petty  Sessions,  and  can 
only  increase  the  amount  of  imprisonment  with  hard 
labour,  and  have  the  option  of  adding  a  flogging — the 
prescribed  punishments.  The  power  of  flogging  rests 
with  them  only,  and  at  this  point  their  powers  seem  to  be 
exhausted.  They  may,  however,  decline  to  pass  any 
additional  sentence  if  they  think  fit,  but  this  fact  is  usually 
lost  sight  of. 

The  vague  appellation,  "  incorrigible  rogue,"  is  generally 
understood  to  mean  a  person  who  has  been  previously 
convicted,  at  different  times  during  his  manhood,  of  some 
offence  or  other;  but  what  the  public  is  probably  not 
aware  of  is  that  "  rogue,"  in  the  Vagrant  Act,  has  a 
meaning  imparted  to  it  which  is  obsolete.  As  employed 
in  the  statute,  the  word,  which  is  a  purely  technical 
one,  does  not  imply  any  dishonesty  or  theft,  and  for 
a  conviction  at  Petty  Sessions  no  such  proof  is 
needed.  It  is,  in  fact,  almost  equivalent  to  "  vagabond  "; 
and  in  Webster's  Dictionary  this  is  given  as  the  meaning 
of  the  term  in  law.  Not  only  is  the  title  of  this  Act  a 
misnomer,  but  it  is  also  a  misnomer  to  describe  the 
persons  who  are  liable  to  flogging  as  "  incorrigible  rogues." 
The  great  majority  of  them,  it  is  true,  pass  through  a 
preliminary  stage  in  which  the  Act  styles  them  "rogues 
and  vagabonds,"  as  I  have  already  remarked ;  but  these 
terms  are  misnomers  likewise,  for  such  persons  need  not 
be  either  "  rogues  "  or  "vagabonds  "  in  the  usual  accept- 
ance. Some  of  the  offenders  who  are  convicted  under  the 
Vagrant  Act  have  been  guilty  of  indecent  assault,  or  of 
living  on  the  earnings  of  prostitutes,  or  of  masquerading  in 
female  attire,  and  as  the  Act  by  no  means  limits  the  power 
of  flogging  to  mere  vagrancy  offences,  it  thus  brings  about 
a  result  not  contemplated  in  the  statute,  by  a  device  of 
classing  prisoners  guilty  of  obscene  and  immoral  conduct 
as  "  incorrigible  rogues."  For  be  it  observed  that  under 
our  modern  criminal  law  flogging  is  not  permitted  for 
sexual  crimes,  no  matter  how  prevalent  they  may  be,  while 
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a  parson  accused  of  an  offence  of  this  kind  has,  for  the 
most  part,  the  privilege  of  trial  by  jury,  which  is  not  the 
case  under  the  Vagrant  Act. 

Briefly,  then,  "  incorrigible  rogue  "  is  a  legal  or  technical 
term  designed  to  cover  a  multitude  of  dissimilar  offenders, 
but  in  practice  it  rarely  amounts  to  anything  worse  than 
a  person  who.  has  been  repeatedly  convicted  at  Petty 
Sessions  of  any  one  or  more  of  the  following  medley,  none 
of  which  are  of  grave  moral  turpitude — viz.,  begging  from 
door  to  door,  singing  in  the  streets  and  soliciting  alms, 
endeavouring  to  collect  charitable  contributions  under 
false  pretences,  exposing  wounds  or  deformities  in  a 
public  place,  sleeping  out  without  visible  means,  destroying 
clothes  in  a  workhouse  or  refusing  to  perform  the  allotted 
task,  neglecting  wife  and  babe,*  refractory  conduct  in 
police-cells,  assaulting  the  constable  when  apprehended  for 
peddling  without  a  licence,  fortune-telling,  palmistry,  etc. 

Strange  indeed  are  some  of  the  charges  which  are 
preferred  under  the  Vagrant  Act.  I  remember  a  case  in 
which  two  men,  found  sleeping  in  a  new  sewer  at  Plum- 
stead  Marshes,  were  brought  before  the  Woolwich  Police 
Court ;  but  the  magistrate  said  there  was  nothing  about  a 
sewer  in  the  statute,  and  discharged  the  prisoners. 

At  Bristol  a  man  accused  of  singing  "  Brightly  gleams 
our  Father's  mercy,"  for  the  purpose  of  gaining  alms,  was 
committed  to  gaol  with  hard  labour.  On  the  other  hand, 
at  Newport,  in  Monmouthshire,  a  debtor  informed  the 
learned  County  Court  Judge  that  he  had  no  work  to  do, 
and  His  Honour  replied  :  "  No  work  to  do  ?  You  had  better 
go  to  London  and  sing  about  the  streets."  Thus  that 
which  is  punished  by  the  Criminal  Law  in  Bristol  is  recom- 
mended by  the  Civil  Law  at  Newport  as  a  form  of  industry. 

*  The  Metropolitan  Relieving  Officers'  Association  have  made 
representations  for  the  amendment  of  the  law,  in  order  to  secure  the 
legal  apprehension  "on  sight"  of  persons  deserting  their  wives  and 
families,  which  they  think  would  tend  to  relieve  London  ratepayers 
of  a  considerable  burden  each  year. 
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Three  or  four  years  ago  a  paid  magistrate  at  one  of  the 
London  Police  Courts  said  that  he  would  send  some 
unemployed  men  and  women,  convicted  of  singing  in 
the  streets  and  collecting  alms,  to  the  Sessions  to  be 
punished  as  "  incorrigible  rogues "  if  they  came  before 
him  again  on  a  similar  charge. 

Again,  an  old  soldier,  John  William  Lane,  appealed  in 
the  Court  of  Criminal  Appeal,  on  March  13,  1909,  against 
a  sentence  of  nine  months'  imprisonment  with  hard  labour, 
passed  upon  him  by  Mr.  Loveland-Loveland,  K.C.,  at 
the  Newington  Sessions  as  being  an  "  incorrigible 
rogue."  The  applicant  had  been  convicted  under  the 
Vagrant  Act  nine  or  ten  times,  and  had  received  sentences 
of  progressive  severity.  The  only  evidence  against  the 
man,  said  Mr.  Justice  Darling,  was  that  he  had  time 
after  time  been  found  playing  a  tin  whistle,  and  thereby 
soliciting  alms.  Except  that  he  might  go  to  the  work- 
house, the  law  did  not  say  how  this  unfortunate  man  was 
to  be  provided  for.  He  had  served  three  years  in  the  army, 
and  was  invalided  home  and  discharged  because  unfit  for 
military  service,  his  certificate  of  character  on  leaving 
Netley  Hospital  being  marked  very  good,  afterwards 
obtaining  respectable  employment  from  railway  companies, 
which  he  did  his  best  to  keep  by  honest  labour,  until  he  was 
struck  down  with  epilepsy.  The  appellant  had  never  been 
convicted  of  dishonesty  or  violence.  He  (the  learned  Judge) 
was  sure  that  people  in  Court  would  find  it  a  most  painful 
thing— he  himself  felt  it  most  painful — that  it  should  be 
necessary  under  the  law  to  pass  any  sentence.  The 
Court  was  in  a  painful  dilemma,  but  decided  to  quash 
the  sentence  and  substitute  one  of  three  months  hard 
labour,  the  least  allowed  by  the  statute. 

Let  me  reproduce  one  more  case — this  also  from  the 
records  of  the  same  Court.  A  man  named  John  O'Brien 
had  been  arrested  by  the  South  London  police  for  playing 
a  tin  whistle  in  the  streets,  and  as  there  were  numerous 
convictions  against  him  for  a  similar  offence,  the  magis- 
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trates  convicted  him  of  being  an  "  incorrigible  rogue,"  and 
committed  him  to  these  Sessions  for  punishment,  where 
he  received  four  months'  imprisonment  with  hard  labour. 
In  applying  to  the  Court  of  Criminal  Appeal  for  leave  to 
appeal  against  the  sentence,  an  application  which  was 
heard  on  May  27,  1909,  he  complained  to  the  Bench  that 
he  had  not  been  afforded  a  fair  trial.  "I  thought  the 
Chairman  would  listen  to  me,"  continued  O'Brien,  "but 
he  shut  me  up  pretty  quickly,  saying  he  was  not  there  to 
try  me"  (laughter).  It  was  shown  that  the  prisoner  was 
unable  to  do  any  sort  of  manual  work.  "  I  cannot  do 
bricklaying  now ;  I  am  paralysed,"  he  exclaimed  ;  and  he 
held  up  a  stunted  hand.  The  sentence  being  quite  regular, 
the  Court  of  Criminal  Appeal  could  not  grant  the  appli- 
cation, observed  Mr.  Justice  Channell,  who  thought  that 
the  law  as  to  "incorrigible  rogues"  was  a  very  hard 
one. 

Some  of  these  alleged  "  incorrigibles  "  are  unemployed 
labourers,  who  have  never  been  convicted  of  any  serious 
premeditated  crime  in  their  lives.  They  have  been  un- 
fortunate in  their  battle  with  the  world,  and  have  gradually 
slipped  out  of  work  through  inefficiency.  According 
to  the  recent  report  of  the  Departmental  Committee  on 
Vagrancy,  such  men  form  the  readiest  recruits  for  the 
vagrant  class. 

Thus,  the  phrase  "  incorrigible  rogue  "  is  of  ambiguous 
signification,  left  to  magistrates  to  interpret ;  and  there  is 
no  denying  that,  pursuant  to  the  provisions  of  the  Vagrant 
Act,  proceedings  are  not  infrequently  taken,  and  recourse 
had  to  the  penalty  of  flogging,  in  order  to  effect  by  a  side- 
wind, as  it  were,  what  the  law  does  not  permit  to  be  done 
directly.  So  enamoured  are  we  of  the  title  that  we  must 
perforce  insist  on  conferring  it  on  the  palmist.  Betting 
and  gambling  on  the  highway  are  also  floggable.  It  is 
clear  that  the  Act  comprises  a  great  number  of  persons 
who  are  not  vagrants.  Indeed,  some  of  the  offences 
scheduled  in  the  antiquated  Vagrant  Act  ought  no  longer 


THE  FLOGGING  OF  VAGRANTS 


7 


to  be  offences  at  all,  while  others  are  sufficiently  dealt 
with  under  the  Police  Act  and  various  existing  statutes, 
which  do  not  provide  flogging  among  the  penalties.  I 
do  not  remember  this  punishment  ever  having  been 
ordered  for  fortune-telling,  but  it  is  part  of  the  law  of  the 
land,  and  while  it  is  authorised  nobody  knows  when  it 
will  be  acted  on.  Certainly  it  ought  not  to  be  tolerated  a 
day  longer  than  is  necessary  to  get  rid  of  it. 

The  worst  parts  of  the  statute  are  exclusively  English, 
flogging  being  illegal  in  the  other  portions  of  the  United 
Kingdom.  The  Scotch  and  Irish  have  never  adopted  it, 
and  its  infliction  would  be  contrary  to  their  laws.  With 
regard  to  Scotland,  the  Lord  Advocate  stated  in  the 
House  of  Commons  in  1902,  in  resisting  the  attempt  of 
an  English  Member  of  Parliament  to  assimilate  the  Scotch 
law  with  ours,  when  the  Scottish  Vagrancy  Bill  was 
passing  through  Committee,  that  the  Scotch  people  would 
not  tolerate  a  punishment  of  this  degrading  character  in 
their  country.  The  susceptibilities  of  all  classes  of  the 
community,  he  observed,  would  be  severely  offended  if 
such  a  retrograde  penalty  were  reimposed.  No  incon- 
venience appears  to  have  been  caused  in  these  countries 
from  the  want  of  power  to  flog  vagrants,  and  after  nearly 
ninety  years  of  flogging  under  our  medieval  Vagrant  Act 
the  question  may  well  be  asked  :  Has  there  been  any 
material  reduction  in  English  vagrancy  as  compared  with 
Scotch  and  Irish  ?  I  am  not  aware  that  the  offences  for 
which  flogging  is  still  inflicted  in  England  are  more 
prevalent  under  the  criminal  codes  of  the  sister  countries, 
where  adults  are  at  least  in  practice  exempt  from  the 
punishment. 

II. 

The  meaning  of  "  incorrigible  rogue  "  is  not  only  to  be 
determined  by  Quarter  Sessions,  but  the  statute  fixes  no 
minimum  or  maximum  limit  to  the  age  at  which  flogging 
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is  admissible,  it  does  not  provide  any  medical  safeguard 
against  the  flogging  of  insane  or  unhealthy  prisoners,  and 
it  does  not  specify  the  number  of  strokes  to  be  inflicted, 
as  is  done  in  all  modern  Acts  and  regulations  for  offenders 
of  a  criminal  age  ;  moreover,  there  is  no  definition  of  the 
instrument  of  flagellation,  and  the  punishment  may 
apparently  be  administered  in  public.  At  any  rate,  it  is 
evident  that  public  flogging  was  contemplated  in  1824. 
The  actual  text  in  the  statute  reads  as  follows :  "  And  to 
order  further  if  they  think  fit  that  such  offender  [not  being 
a  female]*  be  punished  with  whipping  at  such  time  during 
his  imprisonment  and  at  such  place  within  their  jurisdic- 
tion as,  according  to  the  nature  of  the  offence,  they  in 
their  discretion  shall  deem  expedient."  t  By  the  way, 
the  fixing  of  time  and  place  is  almost  always  left  undone  ; 
but  though  all  sentences  with  this  omission  ought  to  have 
been  rendered  void  for  uncertainty  or  irregularity,  I  cannot 
recall  a  single  instance  in  which  this  has  been  done,  and 
the  Royal  Prerogative,  if  it  is  not  already  a  dead-letter, 
has  seldom  been  used  for  the  purpose  of  restraining  the 
abuses  of  judicial  ferocity. 

Some  of  the  provisions  of  the  Vagrant  Act  seem  incon- 
sistent with  Magna  Charta ;  they  are  based  on  an  effete 
and  irrational  system  of  criminal  jurisprudence,  and,  as 
the  late  Mr.  Charles  H.  Hopwood,  K.C.,  the  humane 
Recorder  of  Liverpool,  very  aptly  said  in  a  letter  to  me 
about  the  revival  of  flogging  for  "  incorrigible  rogues  "  at 
the  London  Sessions,  "  the  vagrancy  laws  remain  on  the 


*  The  flogging  of  vagrant  women  was  abolished  in  1821 
t  The  Garrotters  Act,  passed  in  1863,  allows  a  prisoner  to  be 
sentenced  to  two  or  three  floggings.  There  is  no  provision  in  the 
Vagrant  Act  for  flogging  a  prisoner  more  than  once,  and  the  sub- 
sequent statutes  on  the  subject  do  not  include  flogging.  The  words, 
it  will  be  noted,  are  "  time"  and  "  place,"  not  "  times  "  and  "  places." 
And  the  general  principle  applicable  to  all  penal  legislation  is  that 
the  terms  should  be  construed  strictly,  and  not  pressed  beyond  their 
ordinary  meanings. 
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Statute  Book  as  a  glaring  specimen  of  haphazard  legisla- 
tion." Past  experience  proves  that  reason  and  justice  are 
not  to  be  expected  in  certain  cases  which  come  within  its 
purview.  There  are  Chairmen  of  Quarter  Sessions  bearing 
ancient  and  honourable  names  who  have  not  thought  it 
beneath  their  dignity  to  flog  homeless  men,  decrepit  from 
premature  old  age,  for  the  heinous  crime  of  begging  or 
sleeping  out  at  night.  Neither  old  age  nor  incipient 
lunacy  is  any  bar  to  the  exercise  of  this  loathsome  and 
disgusting  punishment,  for  within  recent  years  septua- 
genarian offenders  against  the  vagrancy  laws  have  been 
flogged  with  the  birch-rod,  notwithstanding  the  express 
opinion  of  more  than  one  Home  Secretary  as  to  the 
unsuitableness  of  the  punishment  in  cases  of  this  descrip- 
tion. Witness  the  cases  in  Dorset  and  Staffordshire, 
Others,  again,  have  been  flogged  under  different  convic- 
tions— for  molesting  women  and  girls,  and  for  indecent 
exposure  of  the  person — miserable  specimens  of  humanity, 
all  of  them  to  be  pitied,  and  some  of  them  fit  subjects  for 
a  lunatic  asylum.  The  inhumanity  and  iniquity  of  it  all ! 
With  wearisome  reiteration  it  has  been  demonstrated  that 
flogging  is  futile ;  in  the  case  of  "  incorrigibles  "  flogging 
is  sheer  imbecility.  Imprisonment,  at  least,  benefits  the 
community  for  a  time,  because  it  keeps  the  offender  from 
getting  into  mischief,  whereas  flogging  is  a  useless  and 
unnecessary  addition,  and  the  infliction  of  cruelty  is  wrong 
and  harmful  in  itself.  We  see  here  in  full  play  the  prin- 
ciple of  the  lex  talionis  which  has  been  repudiated  for  ages. 
"  I  can  imagine  nothing  more  repugnant  to  the  most 
elementary  principles  of  justice  and  common  sense,"  says 
Mr.  Asquith,*  "  than  to  say  that  because  a  man  in  a  fit  of 
passion  has  committed  a  savage  offence,  those  whose  duty 
it  is  to  enforce  respect  for  the  law  should  begin  that  man's 
punishment  with  correspondingly  savage  treatment.  As 
to  reformation,"  adds  Mr.  Asquith,  "  has  anyone  ever  yet 
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been  reformed  by  the  punishment  of  the  lash  ?  I  have 
never  been  able  to  discover  any  such  evidence."  If  this 
be  true  in  the  case  of  people  who  are  assumed  to  be  sane 
and  healthy  types,  how  thoroughly  wicked  it  is  to  flog  an 
incorrigible  vagrant  for  cadging,  laziness,  or  sleeping  out. 
It  is  a  punishment  which  will  leave  those  who  undergo  it 
in  the  same  or  in  a  worse  condition  than  before. 

Dr.  Heber  Hart  has  said  that  the  rehabilitation  of  "  this 
barbarous  practice  is  not  in  accordance  with  existing 
public  opinion  on  the  subject,"  in  which  doubtless  the 
majority  of  thoughtful  people  will  agree.  When  we  find 
a  pronounced  advocate  of  the  lash  like  Mr.  J.  Lloyd 
Wharton,  who  introduced  a  Bill  in  the  Parliament  of 
1900*  having  for  its  main  purpose  the  extension  of  flogging 
to  certain  well-defined  crimes,  proposing  to  repeal  the 
flogging  clauses  dealing  with  the  particular  cases  of 
vagrancy  to  which  I  have  just  referred,  in  which  he  was 
supported  by  Viscount  Cross,  the  Chairman  of  the  Associa- 
tion of  Quarter  Sessions  and  a  past  Home  Secretary,  the 
prolongation  of  such  enormous  magisterial  powers  in  a 
progressive  age  may  well  be  regarded  as  a  judicial  scandal 
of  the  highest  degree,  so  grave,  indeed,  that  it  ought 
to  be  taken  away  forthwith.  "  It  is  shameful,"  says  the 
Catholic  Times  of  January  24,  1908,  "  that  in  the  twen- 
tieth century,  despite  all  our  progress  in  humanitarian 
sentiment,  sleeping  out  should  be  regarded  as  a  high 
crime  against  the  State,  deserving  of  the  lash.  This 
note  of  barbarism  cannot  too  soon  be  removed  from  the 
Statute  Book." 

In  the  debate  on  Mr.  Wharton's  Flogging  Bill,  which, 
had  it  been  enacted,  would  have  repealed  the  flogging 
clause  ot  the  aforementioned  Act,  Sir  Matthew  White 
Ridley,  the  Home  Secretary,  who  has  on  several  occasions 
showed  that  he  was  fully  alive  to  the  antiquated  state  of 
the  law,  expressed  his  agreement  with  certain  proposals 
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brought  forward  by  Mr.  Wharton.*  "  As  far  as  it  is  a 
repealing  Bill,"  said  Sir  M.  W.  Ridley,  "  there  will  be 
little  difference  of  opinion  about  it.  It  proposes  to  repeal 
Acts  of  Parliament  which  are  practically  obsolete." 

It  cannot  be  said  that  the  late  Sir  Ralph  Littler  erred 
on  the  side  of  leniency,  yet  in  a  letter  to  the  Times  of 
February  28,  1899,  he  wrote  :  "  This  [flogging]  may  or 
may  not  be  a  fitting  punishment  in  such  cases.  I  offer  no 
opinion  ;  but  the  power  to  flog  for  every  other  offence  is 
taken  away  from  Quarter  Sessions,  whereas  for  this, 
corporal  punishment,  unlimited  either  as  to  amount  or 
instrument,  may  be  inflicted,  and  apparently  in  public. 
Surely  this  ought  to  be  repealed." 

Here  also  is  the  testimony  of  Mr.  Edward  J.  Castle,  K.C., 
the  Recorder  of  Bristol,  whose  views  are  reported  in  the 
Morning  Leader  of  July  15,  1906,  under  the  heading  "  The 
Punishment  of  Slaves  ": 

The  prosecuting  barrister  against  an  "  incorrigible  rogue,"  George 
Thatcher,  at  the  Bristol  Quarter  Sessions  yesterday,  reminded  the 
Recorder  that  he  had  power  to  order  a  flogging.  In  sentencing  the 
prisoner  to  twelve  months'  imprisonment,  Recorder  Castle  said  the  law 
gave  him  power  to  order  flogging  in  such  cases,  but  it  was  an  ancient 
law,  and  made  at  a  time  when  a  man  could  be  flogged  for  almost 
anything.  He  should  hesitate  to  order  flogging  at  any  time,  for  it 
was  the  punishment  of  a  slave,  and  he  did  not  think  an  Englishman 
ought  to  be  submitted  to  it. 

On  another  occasion,  Mr.  Castle  very  sensibly  observed 
that  it  was  like  using  a  steam  hammer  to  crush  a  fly  when 

*  A  person  (said  Mr.  Wharton)  wandering  abroad,  and  occupying 
premises  without  any  visible  means  of  subsistence — a  poor  unfortunate 
man  who  has  no  means  of  support,  and  who  lies  outside — can,  if  the 
Justices  were  foolish  enough  to  do  so,  be  sent  to  the  Court  of  Quarter 
Sessions  to  receive  a  sentence  involving  whipping.  Another  case  is 
when  a  man  leaves  his  wife  and  children  without  means  of  support ; 
if  the  Court  thought  fit  it  could  order  the  man  to  be  whipped.  .  .  . 
Any  person  who  is  gathering  alms  can  be  dealt  with  under  this  Act. 
.  .  .  I  think  there  is  sufficient  reason  for  the  repeal  of  that  portion  of 
the  Act. 
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a  feeble-looking  old  man  was  haled  before  the  Court  for 
sentence  as  an  "  incorrigible  rogue,"  his  offence  being  that 
he  went  about  the  city  begging  for  money. 


iii. 

I  have  described  the  proceedings  at  Quarter  Sessions  as 
perfunctory  ;  and  the  description  is  not  unfair.  The 
"  incorrigible  rogue  "  never  gets  a  chance  of  a  trial  by  jury, 
and  as  often  as  not  the  inquiry  into  his  career  is  carried 
out  by  magistrates  who  have  had  no  training  in  the  law. 
The  Judges  have  urged  with  insistence  the  inexpediency 
of  magistrates  being  empowered  to  condemn  prisoners  to 
the  lash.  Lord  Justice  Baron  Kelly  held  that  "  no  such 
authority  should  be  conferred  upon  the  Judges  or 
magistrates  presiding  over  or  constituting  any  tribunal 
[other  than  the  High  Court] .  I  am  not  aware,"  he  went 
on  to  say,  "  of  any  cases  requiring  a  distinction  between 
Quarter  Sessions  and  other  Benches  or  meetings  of  magis- 
trates." The  opinion  of  many  other  Judges,  to  a  similar 
effect,  are  available,  including  Lord  Esher,  Baron 
Amphlett,  Lord  Chief  Justice  Russell,  Mr.  Justice  Wright, 
Lord  Brampton,  and  lastly,  Lord  Justice  Mathew.  All 
showed  great  unwillingness  to  entrust  the  power  of  flogging 
to  magistrates  at  Quarter  Sessions,  where  the  responsibility 
is  divided  among  so  many. 

Until  the  year  1908,  which  saw  the  Court  of  Criminal 
Appeal  come  into  operation,  there  was  no  right  of  appeal 
against  the  sentence  passed  on  an  "  incorrigible  rogue  "; 
and  there  is  still  no  appeal  against  a  conviction  at  Petty 
Sessions  on  matters  of  fact.  Yet,  on  this  conviction  by 
the  Petty  Sessions,  magistrates  at  Quarter  Sessions  are 
authorised  to  order  imprisonment  with  hard  labour  not 
exceeding  twelve  months,  combined  with  unlimited  flogging 
— an  irrevocable  punishment.  Commenting  on  the  fact 
that  the  Court  of  Criminal  Appeal  has  quashed  the  con- 
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victions  or  modified  the  sentences  in  some  thirty  cases  out 
of  about  a  hundred  appeals  which  have  been  heard,  the 
Times  of  February  2,  1909,  remarks  : 

We  need  not  look  for  an  explanation  in  the  perversity  of  juries  or 
the  unfairness  of  Judges.  It  is  almost  enough  to  admit  that  at  certain 
Quarter  Sessions  not  a  few  trials  are  conducted  in  a  somewhat  slovenly 
fashion.  There  are  good,  bad,  and  indifferent  Chairmen  of  Quarter 
Sessions,  the  last  class  being  by  no  means  numerically  insignificant. 
Fair-minded  and  anxious  to  do  justice  [?],  they  have  imperfect  ideas 
of  what  is  evidence  ;  they  defer  much  to  their  clerks ;  and  their  direc- 
tions to  the  jury  may  consist  of  little  more  than  a  somewhat  confused 
series  of  extracts  from  imperfect  notes.  It  is  common  knowledge 
that  in  prosecutions  when  the  evidence  is  conflicting,  and  there  is 
an  opportunity  and  temptation  to  import  prejudice  for  or  against  a 
prisoner,  the  result  generally  depends  mainly  upon  the  character  of 
the  summing  up.  The  last  word  is  decisive  with  a  wearied  or  puzzled 
jury,  and  if  it  comes  from  one  who  has  himself  imperfectly  grasped 
the  legal  issues,  whose  directions  are  cloudy  and  wavering,  there  is 
apt  to  be  a  failure  of  justice,  whether  to  the  detriment  of  the  public 
or  the  prisoner  no  one  can  foretell. 

An  appeal  against  a  sentence  under  the  Vagrant  Act 
was  heard  by  the  Court  of  Criminal  Appeal  on  January  16, 
1909,  which  is  reported  at  length  in  the  Times.  It  is  of 
some  interest,  especially  as  it  is  the  first  case  that  has 
been  referred  to  that  Court  by  the  Home  Secretary  under 
the  powers  given  him  for  that  purpose.  The  prisoner,  I 
believe,  could  not  have  appealed  otherwise.  I  give  a 
summary  of  the  same  : 

A  man  named  Johnson  was  convicted  of  begging  in 
August,  1905,  by  the  Chester  magistrates,  and  sentenced 
to  one  day's  imprisonment.  He  was  again  convicted  in 
December,  1907,  and  sentenced  to  fourteen  days,  and  in 
October,  1908,  he  was  again  convicted,  and  was  committed 
to  be  kept  at  hard  labour  till  the  next  Chester  Quarter 
Sessions,  when  they  should  decide  what  further  punish- 
ment should  be  inflicted  on  him  (he  must,  of  course,  have 
been  convicted  by  the  magistrates  as  an  "  incorrigible 
rogue  ").    The  Quarter  Sessions  sat  a  few  days  afterwards, 
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and  sentenced  him  to  twelve  months'  imprisonment  with 
hard  labour.* 

To  make  him  an  "  incorrigible  rogue  "  it  was  necessary 
that  he  should  previously  have  been  convicted  as  a  "  rogue 
and  vagabond."  Now,  although  a  man  may  be  convicted 
as  a  rogue  and  vagabond  on  a  second  conviction  for 
begging,  it  appears  that  both  in  1905  and  1907  he  had 
only  been  convicted  as  an  "  idle  and  disorderly  person," 
and  the  previous  conviction  as  a  "  rogue  and  vagabond" 
being  wanting,  he  was  wrongfully  convicted  of  being  an 
"  incorrigible  rogue  "  in  1908.  But  the  Court  held  that 
there  was  no  right  of  appeal  to  the  Court  of  Criminal 
Appeal  against  a  conviction  as  an  "incorrigible  rogue" 
(which  is  done  at  the  Petty  Sessions,  not  the  Quarter 
Sessions,  which  latter  only  deals  with  the  sentence),  but 
they  held  that  they  could  deal  with  the  sentence,  and  as 
the  previous  convictions  showed  on  the  face  of  them  that 
the  prisoner  had  not  been  convicted  as  a  "  rogue  and 
vagabond,"  but  only  as  an  "  idle  and  disorderly  person," 
the  Quarter  Sessions  had  no  power  to  sentence  him,  and 
the  sentence  was  quashed  accordingly.  This  seemed  like 
saying :  "  We  cannot  quash  the  conviction,  but  the 
Quarter  Sessions  ought  to  have  seen  that  it  was  bad,  and 
treated  it  as  a  nullity."  The  Quarter  Sessions  appear  to 
have  as  little  power  to  quash  the  conviction  as  the  Court 
of  Criminal  Appeal  has.  They  can  only  refuse  to  inflict 
further  punishment. f 

*  The  maximum  punishment,  except  that  flogging  might  have  been 
added.  Is  not  the  sentence  excessively  severe?  Three  convictions 
for  begging  in  a  period  of  over  three  years,  punished  on  a  third 
occasion  by  twelve  months  with  hard  labour,  seems  to  call  for  a 
strong  condemnation. 

f  This  case  is  now  in  a  strange  position.  Suppose  the  man  is 
again  convicted  of  begging,  can  he  be  treated  as  an  "  incorrigible 
rogue"?  I  think  not,  for  the  conviction  as  a  "  rogue  and  vagabond" 
is  still  wanting.  He  has  been  convicted  once  of  being  an  "  incorrigible 
rogue,"  and  twice  of  being  an  "  idle  and  disorderly  person,"  but 
neither  of  these  seem  sufficient  to  make  him  an  "incorrigible  rogue" 
on  the  next  occasion. 
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In  quashing  this  sentence,  the  Court  of  Criminal  Appeal 
confirms  what  humanitarians  have  all  along  urged  against 
the  administration  of  the  Vagrant  Act.  In  communica- 
tions to  the  different  Home  Secretaries  who  have  presided 
during  the  last  decade,  by  questions  in  the  House  of 
Commons,  and  through  letters  to  the  press,  we  have, 
again  and  again,  called  the  attention  of  the  authorities  to 
the  doubtful  legality  of  the  sentences  passed  in  at  least  a 
score  of  cases  at  Quarter  Sessions,  and  have  urged  the  re- 
mission of  all  sentences  of  flogging  for  any  infringement  of 
the  vagrancy  laws,  pending  the  radical  amendment,  or  the 
total  abolition  of  this  penalty  ;  but  for  several  years  Home 
Secretary  after  Home  Secretary  steadily  declined  to  in- 
terfere with  what  they  were  pleased  to  call  "  the  discretion 
of  magistrates."  The  Court  of  Criminal  Appeal  has 
rendered  the  Judges  and  juries  more  careful ;  but  I  doubt 
whether  there  has  been  any  improvement  among  the 
magistrates  officiating  at  Quarter  Sessions. 

IV. 

During  the  last  eight  years  sentences  of  flogging  with 
the  "  cat "  or  birch-rod  have  been  passed  at  the  London 
Sessions  by  the  late  Chairman,  Mr.  Robert  McConnell,  K.C.; 
at  the  Middlesex  Quarter  Sessions  by  Mr.  Montagu 
Sharpe ;  at  Worcester  Quarter  Sessions  by  Mr.  Willis 
Bund  ;  at  Staffordshire  Quarter  Sessions  by  Lord 
Hatherton ;  also  by  the  Chairmen  of  Quarter  Sessions 
at  Dorset,  Gloucester,  Preston,  and  Northallerton.  I 
remember  other  cases ;  but  enough  for  the  nonce.  A 
Parliamentary  return  issued  in  1903  shows  that  there  were 
two  cases  of  flogging  for  vagrancy  offences  in  1900,  none 
in  1901,  and  one  in  1902.  But  there  has  been  a  consider- 
able recrudescence,  and  a  later  return  shows  that  in  1905- 
1906,  eleven  floggings  were  inflicted.  The  hope  that  was 
expressed  that  the  practice  would  fall  into  desuetude  has 
not  been  fulfilled. 

To  illustrate  the  illegal  and  otherwise  "  crank  "  judg- 
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ments  passed  at  Quarter  Sessions  since  this  subject,  too 
long  neglected,  began  to  receive  the  attention  of  reformers, 
I  have  compiled  a  number  of  typical  cases  in  which 
flogging  sentences  have  been  ordered,  as  under : 

1.  Gloucester  Quarter  Sessions,  1900. — A  vagrant,  Thomas  Cox  by 
name,  described  as  a  labourer,  was  sentenced  to  one  month's  imprison- 
ment with  hard  labour  and  twelve  strokes  with  the  birch-rod.  Neither 
the  prison  governor  nor  the  police  were  under  any  obligation  to 
communicate  with  the  Home  Secretary  on  the  subject,  and  under 
these  circumstances  the  intervention  of  the  Crown  was  impossible. 
Cox  was  sentenced  on  October  31,  and  was  birched  on  the  following 
morning.  Despite  the  irrevocable  nature  of  the  punishment,  so 
monstrous  in  the  case  of  a  possibly  innocent  or  insane  prisoner,  the 
law  allowed  this  disgusting  sentence  to  be  carried  into  effect  almost 
immediately '  after  it  was  pronounced.  It  being  currently  reported 
that  Cox's  mental  condition  was  far  from  satisfactory,  the  Criminal 
Law  and  Prison  Reform  Committee  of  the  Humanitarian  League 
asked  the  Home  Secretary  to  make  some  inquiry  into  the  man's 
antecedents.  He  did  so,  and  furnished  us  with  a  list  showing  that 
Cox  had  been  sent  to  gaol  no  less  than  sixteen  times  for  various 
offences  in  the  space  of  ten  years.  As  the  man  was  evidently  irre- 
sponsible, we  urged  upon  the  Home  Secretary  the  desirability  of 
deputing  a  specialist  in  craniology  to  carry  out  the  examinations  of 
this  description,  and  also  suggested  that  he  should  revert  to  the  order 
issued  by  Sir  William  Harcourt  during  his  term  at  the  Home  Office 
that  no  floggings  should  be  inflicted  without  sanction  from  head- 
quarters. This  plan  was  adopted  when  Sir  W.  Hardman,  Chairman 
of  the  Surrey  Quarter  Sessions,  persisted  in  passing  sentences  of 
the  kind. 

2.  Worcester  Quarter  Sessions,  1 902-1 903. — An  "  incorrigible  rogue," 
James  Blakeway,  was  sentenced  on  October  13  to  receive  a  term  of 
imprisonment,  and  to  receive  within  one  week  twelve  strokes  with 
the  birch-rod.  A  year  later,  on  October  16,  Blakeway  received  a 
somewhat  similar  sentence,  including  a  birching,  at  the  same  Court. 
Truly,  a  pretty  way  to  teach  decency !  On  each  occasion  I  brought 
the  facts  to  the  notice  of  the  Home  Secretary,  on  behalf  of  the 
Humanitarian  League,  pointing  out  the  apparent  impropriety  of  the 
punishment,  and  at  the  same  time  urging  that  the  Home  Office  should 
no  longer  delay  exercising  its  undoubted  right  to  revise  such  sentences 
(as  is  already  done  in  the  case  of  flogging  for  breaches  of  prison 
discipline  ordered  by  Visiting  Justices),  and  expressing  the  hope  that, 
until  the  Home  Secretary  was  in  a  position  to  introduce  a  much-needed 
amendment  of  the  law,  he  would  remit  all  sentences  of  flogging  passed 
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under  the  Vagrant  Act,  whether  legal  or  illegal.  Owing  to  the  inaction 
of  the  Home  Office  at  this  time,  nothing  further  was  done. 

3.  Dorset  Quarter  Sessions,  1905. — At  Dorchester — proud  possessor 
of  Judge  Jeffreys'  chair,  for  many  years  deposited  at  the  Shire  Hall, 
and  now  loaned  to  the  Dorset  County  Museum — several  old  men  (one 
well  over  sixty),  found  guilty  of  sleeping  out,  and  convicted  of  being 
"  incorrigible  rogues,"  were  sentenced  to  be  flogged  with  the  birch- 
rod.  We  brought  the  matter  to  the  notice  of  the  Home  Secretary, 
but  the  punishment  had  been  inflicted  before  he  had  time  to  intervene. 
Consequently,  he  wrote  to  the  Chairman  of  the  Dorset  Sessions 
expressing  his  strong  objection  to  birching  in  these  cases,  which  he 
said  was  not  an  appropriate  penalty  for  the  offence  of  "  sleeping  out," 
however  often  the  offence  may  have  been  committed.  In  connection 
therewith  Mr.  J.  Lloyd  Morgan,  K.C.,  Recorder  of  Swansea,  put  a 
question  to  Mr.  Herbert  Gladstone,  who  stated  in  reply  that  he 
"entirely  concurred"  with  the  opinion  of  his  predecessor. 

4.  Staffordshire  Quarter  Sessions,  1907. — The  case  of  Thomas 
Podmore  is  another  good  specimen  of  judicial  folly.  Lord  Hatherton 
sentenced  this  aged  labourer,  who  was  in  his  sixty-sixth  year,  to  a 
term  of  imprisonment  with  hard  labour  and  twelve  strokes  with  the 
birch-rod.  The  statute  requires  the  Court  to  fix  the  time  and  place 
for  inflicting  the  punishment.  This  did  not  seem  to  have  been  done 
in  Podmore's  case,  though  the  Chairman  specified  the  instrument  and 
number  of  strokes,  which  he  is  not  called  upon  to  do.  The  sentence 
being  of  doubtful  legality,  we  urged  Mr.  Herbert  Gladstone  to  consult 
the  law  advisers  of  the  Crown.  On  October  29  he  informed  us  that 
he  had  vetoed  that  part  of  the  sentence  which  directed  that  Podmore 
should  be  flogged.  This  was  the  first  occasion  on  which  one  of  these 
shameful  floggings  had  been  remitted.  It  is  clear  that,  but  for  the 
action  of  the  Humanitarian  League,  the  birching  of  Podmore  would 
have  been  carried  out  before  the  Home  Secretary  had  an  opportunity 
of  taking  action. 

5.  Middlesex  Quarter  Sessions,  1908. — On  January  4  Michael  Kelly, 
a  youthful  vagrant  styled  an  "incorrigible  rogue"  {i.e.,  persistent  beg- 
ging, resisting  the  police,  etc.),  was  ordered  by  Mr.  Montagu  Sharpeto 
be  flogged  with  the  birch-rod.  We  wrote  to  Mr.  Gladstone  on  January  8 
drawing  his  attention  to  the  case,  but  no  reply  was  received  until 
February  19.  Mr.  Gladstone,  in  his  answer,  expressed  regret  at  the 
delay,  and  said  that  the  birching  of  the  man  had  been  carried  out 
before  the  arrival  of  our  letter — that  is,  within  four  days  from  the 
passing  of  the  sentence.  Here,  again,  no  opportunity  had  been 
offered  the  Home  Secretary  of  revising  the  sentence. 

6.  North  Riding  Quarter  Sessions,  1908. — On  October  22  a  coloured 
man,  named  Charles  Alex.  Williams,  convicted  by  the  Middlesbrough 
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magistrates  of  being  an  "incorrigible  rogue,"  was  awarded  twenty  lashes 
with  the  "  cat,"  in  addition  to  twelve  months'  imprisonment  with  hard 
labour,  the  order  of  the  Court  being  that  the  prisoner  should  receive 
the  first  instalment  within  seven  days  from  the  passing  of  the  sentence. 
The  special  objection  in  this  case,  to  which  the  attention  of  the  Home 
Secretary  was  called,  is  that  the  sentence  was  illegal.  It  was  doubly 
so :  First,  it  directed  Williams  to  be  flogged  at  a  time  prohibited  by 
the  Court  of  Criminal  Appeal  Act ;  secondly,  it  directed  him  to  be 
flogged  twice,  the  device  of  calling  two  floggings  instalments  of  the 
same  flogging  being  too  transparent  to  deceive  anyone.  The  task  of 
the  Northallerton  Quarter  Sessions  was  to  administer  the  law,  and 
what  they  administered  was  not  law.  Mr.  Gladstone  could  not  possibly 
maintain  the  sentence  as  it  stood,  and  in  aletter  dated  December  12,1908. 
he  informed  us  that  one  of  the  two  instalments  of  corporal  punishment 
had  been  remitted,  and  that  the  other,  consisting  of  ten  lashes,  was 
carried  out  after  the  time  allowed  for  appeal  had  expired,  the  prisoner 
having  decided  not  to  appeal. 

7.  Middlesex  Quarter  Sessions,  1909. — At  this  Court  on  May  8, 
Thomas  A.  Byrnes,  aged  65,  a  tailor  by  trade,  committed  from  the 
Acton  Petty  Sessions  for  punishment  as  an  "  incorrigible  rogue,"  was 
brought  up  for  sentence.  It  was  stated  that  the  prisoner  was  an 
habitual  beggar,  of  which  offence  he  had  been  convicted  and  sentenced 
to  imprisonment  on  several  occasions  during  the  last  few  years.  In 
reply  to  the  charge,  the  prisoner  said  that  he  was  an  old  soldier,  and 
had  worked  on  a  trawler  and  sung  in  the  streets  for  a  living ;  he  merely 
entered  a  public-house  to  ask  for  a  glass  of  ale  as  he  was  tired  out. 
Mr.  Montagu  Sharpe  regarded  the  case  as  an  extremely  bad  one, 
"  there  being  no  need  for  the  offence  on  this  occasion,  as  the  prisoner  had 
8jd.  in  his  pocket  at  the  time,"  and  he  expressed  the  hope  that  the 
sentence  he  was  about  to  pass  would  prove  more  effectual  than  the 
previous  sentences.  He  adjudged  him  to  undergo  twelve  months  with 
hard  labour,  and  in  addition  to  receive  a  whipping  with  the  birch-rod. 
"God  knows  I  did  no  harm,"  said  the  old  man  as  he  left  the  dock. 
The  Humanitarian  League  took  immediate  steps  in  the  matter,  and, 
besides  addressing  a  letter  to  Mr.  Gladstone,  we  called  the  attention 
of  a  number  of  Members  of  Parliament  to  the  case,  with:  the  result 
that  several  questions  were  asked  in  the  House  of  Commons  by  Mr. 
James  Tomkinson,  Mr.  W.  P.  Byles,  and  other  opponents  of  flogging. 
The  infliction  of  such  a  scandalous  punishment  in  the  case  of  an  old 
man  was  so  repugnant  to  public  feeling,  which  manifested  itself  in 
various  ways,  that  the  Home  Secretary,  on  May  18,  stated  from  his 
place  in  the  House  that  he  would  not  hesitate,  the  existence  of  the 
Court  of  Criminal  Appeal  notwithstanding,  to  annul  that  part  of  it 
which  enjoined  a  flogging — an  announcement  which  was  received  with 
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loud  applause.  Chairmen  of  Quarter  Sessions  will  be  well  advised  if 
they  regard  this  prompt  and  decided  intervention  as  a  permanent 
ruling  against  flogging  in  such  cases. 

From  time  immemorial  every  form  of  offence  of  a 
vagabond  character  has  been  enumerated  and  made 
punishable  by  summary  jurisdiction.  The  original 
Vagrant  Act,  which  was  aimed  at  sturdy  beggars  and 
tramp  families  of  both  sexes,  and  authorised  other  frightful 
penalties,  including  branding  and  hanging,  all  of  which 
were  enforced  against  vagabondage,  goes  back  to  very 
early  Tudor  times,  when  flogging  at  the  cart's  tail,  without 
limit  in  amount  or  severity,  was  in  full  favour  under  the 
famous  "  Whipping  Act"  of  Henry  VIII.  Even  Sir 
Thomas  More,  who,  as  a  lawyer,  is  reputed  to  have 
declined  to  have  anything  to  do  with  cases  which  he 
thought  were  unjust,  records  with  complacency  how  he 
caused  an  ex-inmate  of  Bedlam,  who  came  wandering  to 
his  door,  to  be  taken  by  the  constables  and  "  bounded  to  a 
tree  in  the  street  before  the  whole  town,  and  there  they 
striped  him  with  rods  till  he  waxed  weary,  and  somewhat 
longer."* 

This  Act  remained  in  force,  with  some  modifications, 
until  the  thirty-ninth  year  of  Queen  Elizabeth.  It  was  at 
this  period  that  the  whipping-post  was  substituted  for  the 
cart.    As  John  Taylor,  "  the  water  poet,"  says  (1630) : 

In  London,  and  within  a  mile,  I  ween, 

There  are  jails  and  prisons  full  eighteen, 

And  sixty  whipping-posts  and  stocks  and  cages. 

When  the  Vagrant  Act  was  amended  in  1898  Sir 
Matthew  White  Ridley,  the  Home  Secretary  at  that  time, 
made  a  promise  that  he  would  leave  out  the  clause  relating 
to  flogging  when  the  statute  came  before  the  House  of 
Commons  for  amendment.  He  did  so,  but  the  Lords 
restored  it,  and  the  Home  Office,  apparently  too  feeble 
to  resist,  allowed  the  subject  to  pass.    Undoubtedly  the 


*  More's  Works,  p.  901. 
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power  to  flog  vagrant  men  would  have  been  abrogated  on 
this  occasion  but  for  the  action  of  the  House  of  Lords  in 
thwarting  the  Home  Office. 

This  is  a  question  to  which  people  pay  little  attention. 
Tramps  and  vagrants  have  no  votes.  No  one  cares  for 
them,  least  of  all  for  the  so-called  "  incorrigible  rogues  "; 
nor  does  anyone  seem  to  consider  the  principle  which  is 
at  stake.  That  the  harmless  vagrant,  the  betting  man, 
and  the  fortune-teller  should  still  be  liable  to  the  torture 
of  the  lash  is  almost  incredible.  In  view  of  the  scandalous 
and  indecent  nature  of  the  sentences  passed  during  com- 
paratively recent  years — sentences  which  must  have  a 
debasing  effect  upon  the  public  mind — it  is  indeed  high  time 
that  Parliament  took  the  subject  in  hand.  Legislation  has 
been  promised  and  attempted  ;  but  until  the  Home 
Secretary  can  find  time  to  carry  a  Bill  for  that  purpose 
through  the  House  of  Commons  it  is  to  be  hoped  that 
some  Member  of  Parliament  will  propose  a  Resolution* 
disapproving  of  the  flogging  of  "  incorrigible  rogues." 
If  passed  by  a  competent  majority  it  would  strengthen 
the  hands  of  the  Home  Secretary,  and  afford  a  strong 
ground  for  asking  him  to  remit  all  floggings  passed  in 
pursuance  of  a  law  which  Sir  Matthew  White  Ridley 
described  as  "  practically  obsolete."  Something  should 
be  done,  and  it  is  the  imperative  duty  of  the  present 
House  of  Commons  to  do  it. 

Joseph  Collinson, 

Hon.  Secretary  of  the  Criminal  Law  and 
Prison  Reform  Committee. 


*  Since  the  publication  of  this  pamphlet  in  the  Humane  Review, 
Mr.  J.  G.  Swift  MacNeill,  K.C.,  M.P.,  has  introduced  a  Bill  (May  19) 
to  repeal  the  Vagrant  Act. 
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